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QUESTIONS PRESENTED 


1. Were the two complaining witnesses, Delaine and Lon 
Ethel Fowler, children aged seven and eight years, respec¬ 
tively, competent to testify? 

2. Was it reversible error to permit the two complaining, 
child, witnesses to testify without their having been formally 
sworn under oath? 

3. Was the evidence that the defendant put his hand under 
the children’s dresses sufficient to sustain the verdict under 
the provisions of Title 22, Section 3501(a), D. C. Code of 
1940? 

4. Does the Spontaneous Declaration Rule of evidence 
have any pertinency in this case? 

5. Was it error to admit the hospital records showing the 
physical condition of the two children? 
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Simteb States Court ot Appeals! 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 11167 & 11168 


Mercie J. Hinton, appellant 


vs. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


NATURE OF THE CASE 

Appellant, Mercie J. Hinton, was indicted under the pro¬ 
visions of Section 3501(a), Title 22, D. C. Code of 1940 (The 
Miller Act) of having taken immoral, improper, and inde¬ 
cent liberties with Delaine and Lou Ethel Fowler, two small 
sisters who, at the time of the trial in District Court were 
seven and eight years old, respectively. Appellant was in¬ 
dicted in two cases, each case involving a single offense 
against one of the children. The cases were consolidated, 
and after a trial by judge with jury the defendant was con¬ 
victed in each case. Appellant now appeals both convic¬ 
tions, primarily on the grounds that (1) the child witnesses 
were not competent, (2) that it was error to permit the chil¬ 
dren to testify without being sworn, and (3) that the evi¬ 
dence does not make out a crime under the statute. 


( 1 ) 
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COUNTERSTATEMENT OF THE CASE 

At the trial the defense concentrated its efforts on an at¬ 
tempt to prove the two complaining, child, witnesses in¬ 
competent to testify. Both children were exhaustively ex¬ 
amined on voir dire by the Court, and by the prosecuting 
and defense attorneys. Delaine, the younger, testified first, 
and gave, correctly, her name, age, address and address of 
school. (R. 29) She also testified that she did not go to 
Sunday school, but that she knew God was her “father”, 
and that God’s name was Jesus. (R. 31) She said that she 
knew what a lie was, that the “bogeyman” would get her 
and she 'would be spanked if she told a lie. (R. 30) She cor¬ 
rectly recognized an example of a lie when the same was put 
to her by the Court. (R. 33) She remembered, correctly, 
details of a conference she had had with the Assistant 
United States Attorney trying the case, and at all times 
showed a complete consciousness of her situation and her 
surroundings. (R. 34) 

Lou Ethel, the older sister, testified on voir dire as to 
her name, address, age, school, grade in school, address of 
school, and as to the fact that she knew she 'was older than 
her sister Delaine. (R. 55) She said she did not go to 
Sunday school, but she know Jesus was God’s name. 
(R. 55, 57) She admitted that she knew what a lie was and 
that she sometimes told a lie, but stated that her father 
would “beat” her if she did tell a lie, and furthermore that 
the “bogeyman” would get people who tell lies. (R. 
56, 57) Pressed for details as to the identity of the 
“bogeyman”, she said he was the devil, and that she had 
learned this from her older brother, James. (R. 57) 

The Court, after the voir dire examination in both in¬ 
stances declared the children competent to testify. No 
objection was raised by appellant’s attorney to the fact that 
Delaine had testified without being sworn, but counsel did 
raise this objection to Lou Ethel’s testimony just after she 
had started to testify. (R. 60) The Court, after some dis¬ 
cussion, decided that the children knew the difference be¬ 
tween right and wrong, truth and untruth, and also that 
both would tell the truth in the trial. This being so, the 
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Court declined to require them to go through the formali¬ 
ties of taking an oath. (R. 61, 62) 

Testifying on the details of the charge, Delaine said that 
she had to go to the hospital because something was wrong 
with her, and that what was wrong with her was caused by 
“Mr. Johnnie’’ putting his hand under her dress and 
‘ ‘ chafing ’ ’ her. (R. 38) She identified the defendant as 41 Mr. 

Johnnie” and said that the offense had occurred when he 

% 

took her in another room while she was over at his house 
playing with his little girl, Sharon. (R. 39, 40) The Court 
stopped further examination by the prosecuting attorney 
as to what else Mr. Johnnie did when he had his hand 
underneath Delaine’s dress. (R. 39) The child also said 
that appellant was going to give her a dime for having 
permitted this indecent act. (R. 42) Delaine was cross- 
examined rather extensively, and her answers were in every 
respect direct, forceful, and competent. (R. 42-54) 

Lou Ethel testified directly that she had been at the appel¬ 
lant’s house to play with his little girl and that while she 
w’as there the appellant had put his hand under her dress 
and promised to give her a quarter. (R. 65) She identified 
the appellant in the Court, and said that she knew his name 
was “Johnnie” because she had heard his wife call him 
that. (R. 65) Appellant, when he testified, admitted that 
his middle name was “John” and that his wife called him 
by that name. (R. 157) 

Appellant in his testimony denied ever having seen the 
two children before the case, and denied the offenses 
charged. (R. 155) He also denied that he had ever made a 
statement to the police to the effect that he had seen the 
children several times but did not commit the offense. 
(R. 157) He denied further that he had ever told the police 
that the children asked him for money and he refused. 
(R. 159) In addition, he claimed that any statements he 
may have made in the police station were as a result of his 
being hit on the head by Officer James G. Bryant. (R. 163) 
Officer Bryant when called to the stand completely refuted 
all of these statements by appellant. He said that appellant 
originally had admitted knowing the children, and also had 
admitted refusing to pay them some money. (R. 176) The 
officer also denied ever having hit the appellant. (R. 177) 
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Officer Bryant also testified that as a result of his con¬ 
versation with Delaine he had taken her in his car, and she 
had directed him to the appellant’s house. (R. 81) He 
said she did not know the address, but that by following her 
directions he came to appellant’s house. The officer de¬ 
scribed appellant’s basement apartment (R. 82), and his 
description showed that the description of the premises 
which had been previously given by Lou Ethel under cross- 
examination was complete. (R. 70) Lou Ethel’s descrip¬ 
tion of appellant’s home showed that she was unquestion¬ 
ably familiar with the premises. 

Other testimony adduced at the trial include that of the 
Eddie D. Fowler and Willie Mae Fowler, the childrens’ 
parents, Viola Hinton, the appellant’s wife, the appellant’s 
landlady and employer who appeared as character wit¬ 
nesses, and two doctors from Gallinger Hospital who 
produced the hospital records on the two children. 
Eddie Fowler, the father of the children, testified that 
he took Delaine to the hospital because his wife had asked 
him to do so. (R. 24) He said he had seen nothing 
wrong with the children. (R. 24) Willie Mae Fowler, 
the mother, was called as a witness by the appellant. 
She testified that she had originally noticed a discharge 
on Delaine’s panties when she had attempted to bathe 
the child. She had asked Delaine who had touched 
her, and Delaine first said a lady who lived around the 
corner. (R. 124) She said that both children were taken 
to the hospital, and that when they came back, Lou Ethel 
said that a man had put his hand under her dress. (R. 125) 
She also testified that she had talked to Delaine about Mr. 
Johnnie since Delaine was in the hospital, and that the child 
had said Mr. Johnnie had put his hand under her dress, and 
that the child’s story had been consistent on this subject 
ever since she testified before the grand jury. (R. 134) 

Viola Hinton, the appellant’s wife testified that Delaine 
has been to her house two or three times to play with her 
child, but that Lou Ethel had not been there. She said 
that her husband had not been home when Delaine was there. 
(R. 119,121) 

The character witnesses stated their belief in the ap- 
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pellant’s good moral character even when informed that he 
had forfeited collateral for disorderly conduct and creat¬ 
ing a public nuisance, and also had been charged with 
carnal knowledge. (R. 113,145) 

The doctors testified as to the hospital records. Doctor 
Palumbo said he was in Court with Lou Ethel’s records in 
response to a subpoena duces tecum and that the records 
showed no injury to Lou Ethel. Doctor Jenkins testified 
that he had examined Delaine, and that she had had a raw 
area on the genitals, and that such an injury could have 
been caused by a man’s hand. (R. 13, 21) 

STATUTES CONSTRUED 

Title 14. Section 101. D. C. Code of 1940: 

All evidence shall be given under oath according to 
the forms of the common law, except that where a wit¬ 
ness has conscientious scruples against taking an oath, 
he may, in lieu thereof, solemnly, sincerely, and truly 
declare and affirm; and wherever herein any applica¬ 
tion, statement, or declaration is required to be sup¬ 
ported or verified by an oath it is to be understood 
that such affirmation is the equivalent of an oath. 

Title 22. Section 3501. D. C. Code of 1940: 

Indecent acts—Children. 

(a) Any person who shall take, or attempt to take 
any immoral, improper, or indecent liberties with any 
child of either sex, under the age of sixteen years with 
the intent of arousing, appealing to, or gratifying the 
lust or passions or sexual desires, either of such person 
or of such child, or of both such person and such child, 
or who shall commit, or attempt to commit, any lewd or 
lascivious act upon or with the body, or any part or 
member thereof, of such child, with the intent of arous¬ 
ing, appealing to, or gratifying the lust or passions or 
sexual desires, either of such person or of such child, 
or of both such person and such child shall be impris¬ 
oned in a penitentiary, not more than ten years. 

(b) Any such person who shall, in the District of 
Columbia, take any such child or shall entice, allure, or 
persuade any such child, to any place whatever for the 
purpose either of taking any such immoral, improper, 
or indecent liberties with such child, with said intent or 
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of committing any such lewd, or lascivious act upon or 
with the body, or any part or member thereof, of such 
child with said intent, shall be imprisoned in the peni¬ 
tentiary not more, than five years. 

(c) Consent by a child to any act or conduct pre¬ 
scribed by subsection (a) or (b) shall not be a defense, 
nor shall lack of knowledge of the child’s age be a de¬ 
fense. 

(d) The provisions of this section shall not apply to 
the offenses covered by Section 22-2801. 

Federal Rules of Civil Procedure: Rule 26. Evidence. 

In all trials the testimony of witnesses shall be taken 
orally in open court, unless otherwise provided by an 
act of Congress or by these rules. The admissibility of 
evidence and the competency and privileges of wit¬ 
nesses shall be governed, except when an act of Con¬ 
gress or these rules otherwise provide, by the principles 
of the common law as they may be interpreted by the 
courts of the United States in the light of reason and 
experience. 

SUMMARY OF ARGUMENT 

Appellant argues that the complaining witnesses in the 
instant case, two small children, were not proven on voir 
dire to be competent to testify, and that, in any event, their 
testimony should be stricken because they were not formally 
sworn under oath at the trial. Appellant also argues that 
the testimony of the police officer in the case was a violation 
of the Spontaneous Declaration Rule, that the hospital rec¬ 
ords of the two children were inadmissible, and that the 
verdict was against the weight of the evidence which 
showed only that the appellant put his hand underneath the 
dresses of the two children, and chafed one of them. 

In rebuttal, appellee argues herein that voir dire proved 
the children competent, and that on the authority of decided 
cases there is no requirement in the District of Columbia 
that a formal oath be submitted to child witnesses. Further, 
that on decided cases, appellant’s overt acts clearly con¬ 
stitute an indecent act within the provisions of Section 
3501 (a), Title 22, D. C. Code of 1940 (The Miller Act). 

Appellee contends that as the police officer did not testify 
as to the substance of his conversation with the children, the 
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Spontaneous Declaration Rule is not applicable herein, and 
that the children’s hospital records were admissible under 
the rule of New York Life Insurance Co. v. Taylor, 79 App. 
D. C. 66, 147 F. (2d) 297. 

I 

The Trial Court’s Determination of the Competency of the 
Child Witnesses Should Not Be Disturbed on Review 

The complaining witnesses in this case were two little 
girls, Delaine and Lou Ethel Fowler, aged seven and eight 
years old, respectively. Both these children were exten¬ 
sively examined on voir dire by the trial judge, the prose¬ 
cuting attorney, and appellant’s trial counsel, in an effort 
to determine their competency to testify. After this thor¬ 
ough examination the trial court ruled, in the exercise of 
its discretion, that the children were competent, and they 
were permitted to testify. For the reasons set forth below 
this ruling should not be disturbed on review. 

A. The Determination of Competency Is a Function for the 
Exercise of the Trial Court’s Discretion 

The determination of a witness’ credibility is a jury 
function, while the trial court generally determines com¬ 
petency in the exercise of a wise discretion. Wheeler v. 
U. S., 159 U.S. 523, 16 Sup. Ct. 93, 40 L. Ed. 244, Oliver v. 
United Stales. 267 F. 544. Before a ruling on competency 
i 9 made, the judge generally hears testimony on the point 
and examines the witness himself. Wheeler v. U. S., supra; 
Commonwealth v. Furman, 211 Pa. 549, 60 A. 1089. The 
trial judge has some fairly well defined tests to apply to a 
prospective infant witness as he conducts his examination 
of the child. He must seek to find out whether the witness 
has: (1) the capacity of observation, (2) the capacity of 
recollection, and (3) the capacity of communication. In 
considering this last capacity there are two elements to 
take into consideration: (a) There must be a capacity to 
understand questions put, and to frame and express intelli¬ 
gent answers; (b) There must be a sense of moral respon¬ 
sibility,—a consciousness of the duty to speak the truth. 
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Beausoliel v. U. S., 71 App. D. C. Ill, 107 F. (2d) 292; Wig- 
more on Evidence, 3rd Ed., Book I, § 506. If the trial court 
in the course of the examination of the prospective witness 
finds that the witness has these subjective capacities to a 
satisfactory degree, the trial court may rule that the infant 
is competent to testify. If the trial judge makes such a 
determination, his ruling is seldom reversed on appeal. As 
was said in Wheeler v. United States, supra. 

“The decision of this question rests primarily with 
the trial judge, who sees the proposed witness, notices 
his manner, his apparent possession or lack of intelli¬ 
gence * * • As many of these matters cannot be 

photographed into the record, the decision of the trial 
judge will not be disturbed on review, unless from that 
which is preserved it is clear that it was erroneous. ’ ’ 

The rule in the District of Columbia is the same as that 
set forth above, and was stated definitely in Williams v. 
U. S., 3 App. D. C. 335, where the Court said: 

“Certainly with the child before him, he [the trial 
judge] was more competent than we can be to determine 
the extent of her intelligence and the 1 degree of moral 
responsibility of which she was capable; and with his 
determination of the question we ought not to interfere 
without grave reason therefor, especially when we re¬ 
member that the jury, too, had to pass on the same ques¬ 
tion, and did virtually pass on it in estimating the 
credibility of the witnesses. It seems to us that only a 
grave abuse of discretion would warrant our interfer¬ 
ence with the action of the trial judge in such a 
case. * # *” 

If it is established that a trial judge’s ruling on the com¬ 
petency of an infant witness will not be disturbed unless the 
determination was clearly erroneous and an abuse of dis¬ 
cretion, it remains to be seen whether the rulinsr in this case 
was warranted on the evidence preserved in the record. If 
the facts developed in the examination of Delaine and Lou 
Ethel Fowler can support a ruling favoring their compe¬ 
tency, then that ruling is not subject to reversal on appeal. 
Wheeler v. United States, supra; Williams v. United States y 
supra; Beausoliel v. United States, supra. 


B. The Testimony of the Children on voir dire Establishes 
That They Were Both Competent 

Appellant in his brief offers with great emphasis the 
facts that both Delaine and Lou Ethel Fowler did not go to 
Sunday school, and that both said the “bogeyman” would 
get them if they told a lie in court. Appellant’s Brief, p. 
9. These answers are apparently considered sufficient to 
establish the incompetency of both witnesses. The law on 
the subject of competency is different and contrary to appel¬ 
lant’s briefed position. 

The substantial test of the competency of an infant wit¬ 
ness is his intelligence, and his comprehension of an obli¬ 
gation to tell the truth. The truth is what the law, under the 
rules of evidence, is seeking; and if a full and present 
understanding of the obligation to tell it is shown by the 
witness, the nature of his conception of the obligation is of 
secondary importance. “Each witness must be qualified by 
an obligation that is a solemn sanction to him, though, like 
the breaking of a plate or beheading a chicken, as in the 
case of some nationalities, it appears frivolous or offensive 
to others.” Commonwealth v. Furtnan, 211 Pa. 549, 60 A. 
1089. The competency of a child to testify depends on 
whether the child is sufficiently mature to receive correct 
impressions by his senses, to recollect and narrate intelli¬ 
gently and to appreciate the moral duty to tell the truth. 
Wells v. State, 152 Neb. 668, 42 N. W. (2d) 363. Religious 
training is not integrally a part of this test, nor is the pres¬ 
ence or absence of religious training conclusive on the ques¬ 
tion of competency. As the court stated in Commonwealth 
v. Furman , supra: 

“It seems to us that the crude and shadowy belief of 
small children concerning God and the hereafter are 
so uncertain that the tests based upon religious instruc¬ 
tion, even though given by the trial judge himself, are 
of little or no moment, and should rather be discarded 
than followed in this enlightened age. The whole pur¬ 
pose of the trial is to ascertain the truth ... If 
the witness understands that this is demanded, and that 
punishment will follow its violation, it is sufficient. It 
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is the substance, instead of the form, that is required, 
and, if we secure this, there would seem to be little 
benefit in pursuing the shadow.” 

At common law it was only required that the witnesses 
have some “belief in a superhuman and therefore inevitable 
retribution to follow false swearing. It might have been 
expected that difficulty would arise over the nature of the 
punishing power,—whether the belief should relate to a 
personal God or not; whether any motion of supernatural 
force was essential; and so on. But strangely enough, no 
such doubt seems to have presented itself, and any definite 
interpretation of the idea of God, or Supreme Being, has 
been ignored by the Judges.” Wigmore, 3d Ed., Volume 
VI, $ 1817. The nature of a child’s belief is in theory to be 
judged by the same theological tests, ordinarily applicable 
to adults. For children, however, it is customary to employ 
simpler language and more concrete tests than are usual 
with adults. Thus it is generally sufficient for competency 
if the child knows what a lie is, and knows that something 
beyond its power to comprehend or control will punish him 
if he lies. Wigmore, 3d Ed. Vol. VT, $ 1821. Fear of the 
“bogeyman”, or the “bad man” is sufficient for this test. 
In Wheeler v. United States, supra, the Supreme Court 
sustained the trial judge’s finding of competency of a 
five year old boy witness to a homicide and discussed the 
facts which determined the boy’s competency. The Court 
said: 

“The boy in reply to questions put him on his voire 
dire, said among other things that he knew the differ¬ 
ence between the truth and a lie; that if he told a lie 
the had man would get him. When further asked what 
they would do with him in Court if he told a lie, he 
replied that they would put him in jail.” (Emphasis 
supplied) 

In the opinion in Hudson v. State, 207 Ark. 18, 179 S.W. 
(2d) 165, the court there set forth in a footnote the follow¬ 
ing colloquy as illustrative of what it considered to be a 
sufficient understanding, by an eight-year old girl, of the 
consequences of telling a lie: 
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“Q. Is it right or wrong to tell a storv? A. It’s 
right. 

Q. It is right? A. It's wrong. 

Q. What happens to you if you tell a story. A. A 
bad man will get you. 

Q. Where did you learn that. A. Nowhere. 

Q. Now, do you know what swearing is? A. No, sir. 

Q. Would you swear to something that is not so? 
A. No, sir. 

Q. If you were to sit here today in that chair and 
tell these people a story, or something • * • that 

wasn’t true, what would happen to you? A. The bad 
man would get me. 

Q. Would that be right, or wrong, for you to do that? 
A. It would be wrong.” 

In State v. Farley, 125 W. Va. 266, 23 S.E. (2d) 616 a 
child eight years of age who testified that she realized she 
would go to the “bogeyman”, if she did not tell the truth, 
and who refused several times to respond to questions 
which she did not understand, was held qualified to testify. 

The answers given by Delaine and Lou Ethel Fowler 
to the effect that if they told a lie the “bogeyman” would 
get them are like the statements of the witnesses in the 
cases just cited. (R. 34, 57) Both children showed that 
they knew there was a God and that God’s name was Jesus. 
(R. 31, 57) And both children by their answers several 
times indicated that they knew what a lie was, and that 
it was wrong to tell a lie. (R. 29, 33, 57) Lou Ethel said 
that to her the bogeyman was the devil. (R. 57) 

It is therefore argued, on the authorities cited above, 
that the competency of the children is not affected by the 
fact that they did not go to Sunday school, nor by the fact 
that they attribute punishment for the telling of a lie in 
court to the bogeyman. In view of the fact that both chil¬ 
dren were aware of God, and even knew his name to be 
Jesus, their answers would have qualified them for com¬ 
petency under the common law rule which required belief 
in a super-human being and knowledge that punishment 
awaited the telling of a lie. Wigmore 3d. Ed., Volume VI, 
§§ 1817, 1821. So long as it is clear to the court that the 
witness understands the difference between right and wrong, 


the danger of false swearing, and has sufficient intelligence 
to appreciate the conditions in which the witness is placed, 
the court, in determining competency should regard sub¬ 
stance, not words or form. Williams v. United States, 3 
App. D. C. 335. Any theological tests, especially where 
applied in crude form by laymen in court, must be more 
or less inappropriate. Wigmore, supra, § 1821. 

II 

Failure to Require the Children to Take a Formal Oath Is Not 

Cause for Reversal 

A. Under the District of Columbia Cases a Formal Oath 
WiU Not Be Required When Its Requirement Would 
Be Contrary to Reason and Experience 

It has been clear ever since the decision in Williams v. 
United States, 3 App. D. C. 335, that a child witness in the 
District of Columbia did not have to understand the mean¬ 
ing of the word oath, or, in fact ever “have heard the word 
used” in order to be declared competent. 1 It is not clear 
from the opinion or the statement of facts whether the child 
in the Williams case was required to take an oath. The 
statement of facts says only that after preliminary exami¬ 
nation the court “admitted her to testify.” The com¬ 
petency issue in the Williams case was whether a child seven 
and a half years old who did not understand the nature of 
an oath could be permitted to testify. The Court held, on 
this issue, in a very liberal opinion for that time, that the 
child was competent to testify. In discussing the principal 
issue, however, the Court quoted from a text book writer 2 
who in turn paraphrased the opinion in Brazier’s Case 3 
wherein it was said that children of any age might be 

1 The Court in Williams v. United States, supra, said, “A child 
that has an adequate sense of the impropriety of falsehood does 
understand the nature of an oath in the proper sense of the term, 
even though she may not know the meaning of the word oath, or 
may never have heard that word used.” 

2 Williams v. United States, 3 App. D. C. 335, quoting Phillips on 
Evidence, Vol. 1, Chap. 2, pp. 10, 11. 

3 1 Leach, C.L. 199 (1799). 
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examined upon oath, if capable of distinguishing between 
good and evil; but that they could not in any case be exam¬ 
ined without oath. The Court in the Williams case made 
no mention of whether it adopted this rule or not. It was 
not concerned with the question of whether or not an oath 
was required to be given, and while it may be argued that 
the Court impliedly said that an oath was required, there 
is certainly no express holding to that effect. In fact, the 
tenor of the opinion, in determining competency on the 
ground of the capacity of the particular child under ex¬ 
amination to understand the truth, and not on the grounds 
of age, or understanding of an oath, is totally inconsistent 
with any requirement that a formal oath be given. It is 
hard to imagine that the Court meant to hold that a child, 
on the one hand, was not required to understand the mean¬ 
ing of the word oath, and yet was required, on the other 
hand, to take a formal oath before testifying. 

This Court in Beausoliel v. United States, 71 App. D. C. 
Ill, 107 F. (2d) 292 said that where the appellant did not 
object at the trial to a witness being permitted to testify 
without being sworn, the objection would be considered to 
have been waived, and could not be raised for the first time 
on appeal. That defect is not present in the instant case, 
because appellant objected at the trial when Lou Ethel 
Fowler was permitted to testify without being formally 
sworn. (R. 60) The Beausoliel case, however, did not de¬ 
cide the effect of permitting a witness to testify without 
having been sw T orn, and it is no more than inferential au¬ 
thority here. 

In Gillars v. United States, 182 F. (2d) 962 this Court 
fully considered for the first time the effect of permitting 
a "witness to testify in the District of Columbia when that 
witness had not been sworn in strict conformity with Sec¬ 
tion 101, Title 14, D. C. Code of 1940. This Court in the 
Gillars case said: 

“the Code must now be read with Rule 26 of the 
Federal Rules of Criminal Procedure, 18 U.S.C.A., 
which provides, inter alia: 

“• • * competency and privileges of witnesses 

shall be governed, except when an act of Congress or 


I 
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these rtites otherwise provide, by the principles of the 
common law as they may be interpreted by the Conrts 
of the United States in the light of reason and experi¬ 
ence. 

“A fair reading of the Code and the Rule leads to 
the conclusion that the common law rule in the District 
of Columbia is to be interpreted now in the light of 
reason and experience. This brings into the area of 
competence witnesses who were under disability under 
the old criteria.” (Emphasis supplied) 

B. It Is Contrary to Reason and Experience to Require 
Children Otherwise Competent to Take a Formal Oath 
They Do Not Understand 

The question then immediately arises whether under the 
co mm on law, and in the light of reason and experience it is 
necessary to require the taking of a formal oath by a child 
who has been declared competent in all other respects. The 
court in Hudson v. State, 202 Ark. 18, 179 S.W. (2d) 165 
held that an eight year old girl otherwise competent, would 
not be declared incompetent just because she did not take a 
formal oath. The court said: 

1 ‘ The distinction is one of definition, rather than 
understanding. It is the exceptional person who, when 
called upon to testify knows what punishment will re¬ 
sult from perjury; nor is Pauline to be held incompe¬ 
tent because she did not know -what the Circuit Clerk 
meant when he asked her if she agreed ‘to tell the truth, 
the whole truth, and nothing but the truth.’ That she 
did not hold up a hand when ‘ they called the name of 
all those folks in the Courtroom.’ is not of controlling 
importance. She ims interrogated by the Judge, who 
impressed upon her full solemnity of the situation in¬ 
sofar as her degree of maturity permitted. 

“In the light of the Court’s correct conception of 
what was necessary as a condition to qualification, 
(^Pauline (but not without hesitation, retractions, and 
■ corrections in consequence of permissive guidance) in 
Effect, said to the Court that God would punish her if 
she told cm untruth, that it wo'uld be wrong to lie, and 
\ 'asserted that she would not do so. This teas as effectual 
oath as though the stereotyped incantation so 
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fdruUidr to Court attendants Triad been pointedly di¬ 
rected to her at a time when she stood with uplifted 
hand.” (Emphasis supplied) 

Progressive courts in several jurisdictions have stated 
that a child otherwise declared competent will not have his 
testimony stricken because he did not comprehend, or take, 
a formal oath. In State v. Collier, 23 Wash. (2d) 678, 162 
P. (2d) 267 the appellate court affirmed a conviction in a 
sodomy case despite the fact that the eight-year old com¬ 
plaining witness was not sworn under oath in conformity 
with the statute there existing. The witness there 
1 ‘ promised ” the court to tell the truth. The court said, 
“promise” would be a more understandable word to a small 
boy than “swear”, and “at all events we cannot hold that 
the action of the trial judge, in not following the form sug¬ 
gested by the statute with complete exactness, was an abuse 
of the wude discretion so clearly vested in him # * 

Easton v. Medenia, 246 Mich. 130, 224 N.W. 636 indicates 
that Michigan, by statute 4 since 1887, allows children under 
ten years old to testify unsworn, on promise to tell the 
truth. See also De Groot v. Van Akkeran, 225 Wis. 105, 
273 N.W. 725, and 91 Solicitor’s Journal 527 for English 
commentary. 

C. Section 101, Title 14, D. C. Code of 1940 Is At Best Only 

Directory, and Not Mandatory 

Wisconsin has a rule similar to Section 101, Title 14, 

D. C. Code of 1940. The Wisconsin rule 5 provides that all 
witnesses shall be sworn before testifying, a prescribed 
form of oath that shall be administered and repeated aloud 
by the witness. In State v. Portman, 242 Wise. 5, 6 N.W. 
(2d) 713, a child was permitted to testify without being 
sworn. The court held that this omission would not 
invalidate the child’s testimony, and said of its statute: 

“The statute is directory rather than mandatory. 
Nor is it implied that testimony should not be received 
unless an oath is administered if by reason of a child’s 


4 Mich. Stat. Ann. c. 266, § 27.917. 

5 Section 326.03 (1), Stat. Wise. 
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age it appears that the child may be better made to 
understand her obligation to tell the truth than by 
administering an oath to her. The rule does not con¬ 
template the rejection of the testimony of any witness 
for want of an oath who would have been competent to 
testify without it at the time the rule was adopted. The 
rule goes not to competency of testimony but merely 
to the proper way of administering the oath when it is 
necessary to administer it. Nothing was intended or 
even hoped for by adoption of the rule than substitut¬ 
ing for the undignified, unimpressive, mumble-jumble 
way in which the oath was often administered by clerks 
in judicial proceedings, a ceremonial administration 
of file oath that would vest the taking of it with such 
dignity and solemnity as to impress the witness with 
the obligation imposed by it.” 

In substance, this opinion by the Wisconsin court places 
the oath ceremony in its proper perspective. The taking 
of an oath is not an integral element of competency. The 
taking of the oath is a ceremonial procedure designed to 
impress the witness with the seriousness of giving truthful 
testimony. It is also a means of giving dignity to the judi¬ 
cial process. But it loses both of these effects when given 
to a small child, for it is somewhat ridiculous to intone a 
heavy-sounding oath to a little child who obviously does 
not understand the terminology, and who may, in addition, 
only become scared into complete silence by the procedure. 
Thus, let the oath be given only when it will aid the judicial 
process. 

In conclusion, on this point, therefore, it is argued that 
under the law of the District of Columbia as finally de¬ 
veloped in the Gillars case, the taking of a formal oath by a 
witness is not required. This being so, the promises to tell 
the truth which Delaine and Lou Ethel gave on voir dire 
are satisfactory, in the light of “reason and experience,” 
to guarantee the truthfulness of their testimony. Nothing 
in this conclusion is inconsistent with Section 101, Title 14, 
D. C. Code of 1940 because that section of the Code is di¬ 
rectory and not mandatory, and is, in any event, to be read 
in conjunction with Rule 26, Federal Rules of Criminal Pro¬ 
cedure. Gillars v. U. S., supra. 
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There Was Substantial Evidence to Support the Verdict and 
There Was, Therefore, No Error in the Trial Court’s Denial 
of Appellant’s Motions for a Directed Verdict, to Set the 
Verdict Aside, or for a New Trial 

Appellant in his brief argues that the evidence adduced 
at the trial was insufficient to support the verdict, and that, 
therefore, the trial court committed error when it, at the 
proper stages of the trial proceedings, denied, respectively, 
appellant’s motions for (1) a Directed Verdict, (2) To set 
the Verdict Aside, or (3) To Grant a New Trial. Appel¬ 
lant ’s Brief, pp. 12,13,15. These arguments are capable of 
joint discussion because there is common to all points the 
question of whether the evidence was substantial enough to 
support a guilty verdict under Section 3501(a), Title 22, 
D. C. Code of 1940. (It is recognized, of course, that the 
legal question of the competency of the child witnesses was 
also involved in the appellant’s arguments for a new trial, 
but these questions have already been considered herein.) 

A. The Trial Court’s Denial of Appellant’s Motions Must 
Be Founded Upon Substantial Evidence Against 
Appellant 

Before discussing the merits of the case herein, it seems 
appropriate to define the legal principles which governed 
the trial court in its disposition of appellant’s several 
motions. “On a motion for judgment of acquittal (pre¬ 
viously known as a motion for a directed verdict) 6 the 
court is required to approach the evidence from a stand¬ 
point most favorable to the Government, and to assume 
the truth of the evidence adduced in support of the 
indictment. If on this basis there is substantial evidence 
justifying an inference of guilt, irrespective of any 
countervailing testimony that may have been intro¬ 
duced, the motion must be denied and the issues must 
be submitted to the jury for its determination.” United 

6 Rule 29 (a) of the Federal Rules of Criminal Procedure, 18 
U.S.CA. following section 687. 
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States v. Robinson, 71 F. Supp. 9. This Court made 
the point very clearly in Curley v. United States, 160 F. 
(2d) 229, where it was said, 

“• * • upon a motion for a directed verdict, the 
judge must assume the truth of the Government’s evi¬ 
dence and give the Government the benefit of all legiti¬ 
mate inferences to be drawn therefrom * * • ” 

The rule applying to a motion to set the verdict aside 
is the same as the rule which applies to a motion for 
a new trial and should be granted only if the Court on 
further reflection reaches the conclusion that it should 
have directed a judgment of acquittal instead of sub¬ 
mitting the case to the jury. On the other hand, on a motion 
for a new trial on the ground that the verdict is against the 
weight of the evidence, the power of the Court is much 
broader. On such an application, the Court may weigh the 
evidence and consider the credibility of witnesses. If the 
Court reaches the conclusion that the verdict is contrary to 
the weight of the evidence and that a miscarriage of justice 
may have resulted, the verdict may be set aside and a new 
trial granted. Naturally this authority should be exercised 
sparingly and with caution. It should be invoked only in 
exceptional cases in which the evidence preponderates 
heavily against the verdict.” United States v. Robinson, 
supra. 

“ There is no incongruity or inconsistency in requiring 
the Court to submit the issues to the jury if there is sub¬ 
stantial evidence to support a verdict of guilty, and at the 
same time in empowering it to set the verdict aside if it is 
deemed contrary to the weight of the evidence. In directing 
a judgment of acquittal, the Court makes a final disposition 
of the case. On the other hand, in setting the verdict aside 
the Court merely grants a new trial and submits the issues 
for determination by another jury. It is appropriate that in 
the latter instance, the Court should have wide discretion in 
the interest of justice.” United States v. Robinson, supra. 

The actions taken by the trial court in the instant case 
were in conformity with the rules set forth above. The 
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judge made an apparent ruling that there was sufficient evi¬ 
dence tending to prove appellant’s guilt of the crime with 
which he was charged, and that being so, he submitted the 
evidence to the jury for its decision on credibility. (R. 99, 
100) This ruling was made on appellant’s motion for a 
directed verdict at the conclusion of the Government’s case. 
Appellant did not renew that motion at the close of all the 
evidence. (R. 190, 191) Later, appellant brought a Motion 
for a New Trial in which he set forth as grounds therefor, 
all points raised in the brief on appeal, as well as others. 
(R. 209,210) This motion was denied by the court. (R. 211) 
While the court in the exercise of its discretion could set 
the verdict aside and order a new trial if it considered the 
verdict to be contrary to the weight of the evidence, or to 
prevent a miscarriage of justice, 7 8 there is evidence on the 
record that the trial judge considered the verdict a proper 
one. (R. 200) s The trial court’s action in refusing to grant 
a new trial on the ground that the verdict was contrary to 
the weight of the evidence involves an exercise of his “sound 
judicial discretion,—a discretion not reviewable in appellate 


7 As the court said in Aetna Casualty cfe Surety Co. v. Yeatts, 
4 Cir., 122 F. (2d) 350, in an opinion by Judge Parker, “ * * * it 
is the duty of the judge to set aside the verdict and grant a new 
trial if he is of the opinion that the verdict is against the clear 
weight of the evidence, or is based upon evidence which is false, 
or will result in a miscarriage of justice, even though there may be 
substantial evidence which would prevent the direction of a verdict. 
The exercise of this power is not in derogation of the right of trial 
by jury but is one of the historic safeguards of that right. 

* • • * * 

“To the federal trial judge, the law gives ample power to see that 
justice is done in causes pending before him; and the responsibility 
attendant upon him is his in full measure. While according due 
respect for the findings of the jury, he should not hesitate to set 
aside their verdict and grant a new trial in any case where the ends 
of justice so require.” 

8 The court: “Here is the trouble about that Mr. Politz. I did 
have some doubt about this case until the defendant testified and 
he removed it. I don’t think I should admit him to bail. I think 
he lied several times in the course of his testimony and he just took 
away what doubt I had.” 
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courts of the United States upon writ of error.” 9 Mt. 
Adams & E . P. Inclined Ry. Co. v. Lowery , 74 F. 463. This 
action, however, is subject to review if the evidence on which 
it was based was, as a matter of law, so weak as not to sus¬ 
tain the charge and support the verdict. The trial judge’s 
denial of the motion would then have been an abuse of his 
discretion. A review of the evidence on the merits, however, 
indicates that it was sufficient to support the verdict, and to 
sustain the rulings of the trial judge on the motions. 

B. Evidence That Appellant Put His Hand Underneath the 
Dresses of Two Female Children Is Sufficient to 
Support the Verdict 

On the evidence adduced, appellant’s overt act in violation 
of the statute 10 was to put his hand underneath the dresses 
of Delaine and Lou Ethel Fowler, the two small children 
who testified as complaining witnesses. (R. 38, 64) Delaine 
testified that he “chafed” her, and both her mother and the 
doctor who examined her said that she had a raw area on 
the genitals which had become infected. (R. 38, 13, 124) 
There was other corroborating evidence in the fact that 
Delaine was able to direct Officer Bryant to the appellant’s 
house, and both children were familiar with the layout of 
appellant’s basement apartment. (R. 39, 40, 70, 81) Lou 
Ethel knew the appellant’s middle name, and that appel¬ 
lant’s wife called him by that name. (R. 65) Appellant ad¬ 
mitted that his wife called him by his middle name. (R. 157) 
Both children identified the defendant as the man who had 
put his hand underneath their dresses. (R. 39, 64) The ques¬ 
tion thus arises whether the appellant’s putting his hand 
underneath the dresses of the little girls is sufficient to make 
out an offense under Section 350 (a), Title 22, D. C. Code of 
1940. There has, apparently, been no case decided by an 
appellate court under the statute in issue herein. Two cases 
decided by this Court give some help towards the conclusion 


• Questions of law presented to the trial judge in the motion for a 
new trial, are naturally reviewable. 

10 Section 3501 (a), Title 22, D. C. Code of 1940. 
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that the placing of a hand on the private parts of another is 
sufficient to constitute an indecent assault. In Hammond v. 
United States, 127 F. (2d) 752, this Court stated that a de¬ 
fendant who lifted up the nightgown of a female and placed 
his hand on her private parts was surely guilty of a serious 
offense, though not of assault with intent to commit rape. 
The Court said: 

“The evidence discloses that * • * he * # * 

went into the bedroom of his 17-year old sister-in-law, 
pulled off the covers, and touched her private parts with 
his hand. 

• # • 

‘ ‘ That he was guilty of a serious offense goes without 
saying, cf. Beausoliel v. United States, 71 App. D. C. 
Ill, 107 F. (2d) 292. 

• • • 

“In the instant case, it can just as well be assumed 
that appellant’s purpose was to look or to fondle or to 
have intercourse if consent were forthcoming, rather 
than to ravish. That he should be punished goes with¬ 
out saying—but not for attempted rape.” 

Beausoliel v. United States, 71 App. D. C. Ill, 107 F. (2d) 
292, cited in the Hammond opinion set forth above, and 
decided with the Hammond case before the enactment of the 
statute now in issue, gives almost a conclusive picture of the 
criminality of appellant’s overt act. The opinion in sub¬ 
stance states that an adult who places his hand on the 
private parts of a child is guilty of an indecent assault. The 
opinion says: 

“At common law, it was generally held that a man 
who took improper liberties with the person of a female 
without her consent was guilty of assault. Every 
female has a ‘right of absolute security against any 
attempt to violate her person. • • • The attempt 

need not be made violently, insolently, or in anger. 
Such assaults are not made that way. • # * When 
an assault is made upon a child, it is immaterial 
whether there is submission or resistance thereto. • • • 

* * • 

“In a case such as the present, threat of danger of 
physical suffering or injury in the ordinary sense is 
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not necessary. The injury suffered by the innocent 
victim may be the fear, shame, humiliation, and mental 
anguish caused by the assault. Neither is it necessary 
that such a victim should be aware of the nature of the 
act or of the danger. 

“Nor is it material that it was the hand of the child 
which touched the body of appellant, thus reversing 
the ordinary fact situation present in an assault. 
Under the circumstances of the present case it is the 
same as if appellant had placed his body in contact with 
the child . * * (Emphasis supplied) 

In the Beausoliel case the appellant actually placed his 
private parts in the hands of a child. The language of the 
opinion in finding the appellant guilty of assault indicates 
conclusively that if the opinion had been written after the 
addition of Section 3501 (a), Title 22 to the Code, the cor¬ 
rect charge and conviction would be under that section. 
The facts of the Beausoliel case, viewed in the light of the 
Court’s language in that opinion, make out a clear case of 
indecent assault. Any assault involving the hand of an 
offender and the private parts of an innocent victim must 
necessarily be an indecent assault. 

Courts in other jurisdictions, operating under statutes 
similar to Section 3501 (a), and on facts like those in the 
instant case, have frequently found defendants guilty. The 
conviction of the defendant in Dunn v. State , 83 Ga. App. 
682, 64 S.E. (2d) 478, was upheld on the following facts, 
quoted from the opinion: 

“The prosecutrix testified that at a time when she 
was six years old, the defendant pulled her into his lap 
while she was in his house, pulled down her under¬ 
garments, placed his hand upon her private parts, 
picked her up, tried to put her upon the bed. She began 
to cry and he put her down and she ran home.” 

The conviction of the defendant in People v. Scattura, 238 
Ill. 313, 87 N.E. 332 was reversed on other grounds, but the 
court indicated that the offense had been made out on the 
facts described in the opinion. 

“The prosecuting witness testified that on Sunday 
morning, May 17, 1908, at about 10 o’clock, she was 
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on her way home, skipping a rope along the sidewalk. 
The plaintiff in error was sitting in a chair on the side¬ 
walk in front of the shop where he worked. As she was 
passing he called her. She went to him, and he took 
her on his lap. After holding her a few minutes he 
carried her into a room in the rear of the shop, put her 
on a bed, raised her clothes and put his hand between 
her legs. She began to cry, and he told her to shut up. 
He gave her a quarter, and she ran home, crying. Her 
home was about two blocks from the shop.” (Empha¬ 
sis supplied) 

The facts in People v. Rogers, 324 Ill. 224, 154 N.E. 909, 
State v. Green, 84 Ohio App. 298, 82 N.E. (2d) 105, and 
People v. Schadweiler, 315 Ill. 553,146 N.E. 525, are all quite 
like the facts in the instant case. The appellants therein 
all attacked the convictions on the ground that the evidence 
did support the verdict, and the appellate courts affirmed 
the convictions in all instances. The Illinois statute 11 in 
People v. Rogers, supra, was very similar to Section 3501 
(a), Title 22. 

Section 3501(a) requires for guilt of the offenses set forth 
therein that the offender perform the indecent act with the 
intent of “arousing, appealing to, or gratifying the lust or 
passions of sexual desires * * * ” This intent can be in¬ 
ferred from the evidence of the act committed. In Levy v. 
State, 25 S.E. (2d) 153 the Court considered the question 
of whether a lascivious intent could be inferred from the 
act of a man putting his hands on the private parts of a 
young boy. The court said, 

“In the instant case, the judge, without a jury, was 
authorized to find from the evidence that the accused, 
while driving an automobile, put his arm around a boy 
whom he had hired to ride with him for the purpose of 
showing him the way to a certain theater and placed his 
hands over the ‘private parts’ of the boy; that such 
contact was offensive and harmful to the boy, at least 
to his feelings and self-respect; that the contact was 
not made with the boy’s consent; and that the defend¬ 
ant, in committing said acts was motivated by lust and 
lasciviousness, and that he was guilty of assault and 


11 Smith’s Stat. 1925, par. 109, p. 881. 
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battery. The judge of the superior court did not err 
in overruling the certiorari, the only assignment of 
error therein being on the ground that the judgment 
was unauthorized by the evidence.’’ (Emphasis sup¬ 
plied) 

As the necessary lascivious intent can be inferred from 
the unnatural act of placing an adult man’s hand on the 
private parts of two little girls, and as the act itself, on 
the decisions of this jurisdiction and others, is an indecent 
assault, the verdict of guilty returned against the appellant 
was not contrary to the weight of the evidence and further¬ 
more, was consistent with the reported law on this subject. 

IV 

The Spontaneous Declaration Rule Has No Application in the 

Instant Case 

Appellant argues that the trial court erred in refusing 
to follow the Spontaneous Declaration Rule. This rule 
admits, as exceptions to the Hearsay Rule, “exclamations 
and statements spontaneously made under the influence of 
shock as proof of the facts they assert.” Broivn v. United 
States, 80 App. D. C. 270,132 F. (2d) 138. Appellant argues 
that it was a violation of this rule to admit the testimony of 
Officer Bryant, the policeman, when he stated that he went 
to the Women’s Bureau and interviewed Delaine Fowler, 
and further, that after talking to her he did certain things. 
(Appellant’s Brief, p. 14) The facts disclosed by the record, 
however, show that Officer Bryant did not at anytime re¬ 
peat any of the conversation he had with either Delaine or 
her father. 12 The officer merely related that he “had a con¬ 
versation” with the child and her father, and then said 
what he himself did following the conversation. There was 

“Record, p. 81, Testimony of James G. Bryant: 

“Q. What did you do, Sir? Did you have a conversation with 
those people? 

A. I had a conversation with the father and the child. 

Q. What did you do then, Sir? 

A. As a result of that conversation, I took the child and the father 
into the police cruiser. The child directed me to an address on 
S Street, N. W., 1210 S Street, Northwest.” 
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no error in this testimony, because “the rule seems to be 
that, while an officer may testify before a jury that, acting 
upon information, he did certain things, he may not go fur¬ 
ther and testify as to precisely what he was told about the 
particular place or the particular person. ’ ’ Smith v. United 
States , 70 App. D. C. 213, 105 F. (2d) 778. 

The facts in the instant case are simply that after a con¬ 
versation with the children he went with them to the place 
where the offense was alleged to have occurred. The ad¬ 
missibility of this type of evidence was expressly discussed 
in Nix v. State, 198 S.W. (2d) 907 where the court said, 

“In bills of exception numbers four, five, six, seven, 
and eight appellant complains because prosecutrix was 
permitted to testify that she went with officers back to 
the place where the rape occurred. There is no com¬ 
plaint that either she or the officers testified as to what 
she told the officers. It is perfectly admissible for the 
state to show that she pointed out to the officers the 
place where she testified upon the trial that the offense 
was committed, and then to permit the officers to testify 
that at the place so pointed out to them they observed 
car tracks which the state undertook to prove were 
made by appellant ’s car. * * # Cases cited * * * ” 
(Emphasis supplied.) 

The effect of the decision in Stone v. State, 243 Ala. 605, 11 
So. (2d) 386, was the same. There the court said, 

“Evidence of deputy sheriff Harris that the qirls 
took him to the scene of the occurrence and pointed out 
places where certain acts were performed, as testified to 
by them, was preliminary to evidence of what the officer 
saw upon the ground. Further evidence of the officer 
was properly confined to what he saw. Evidence of 
what was said to him at the time • • • was mere 
hearsay.” (Emphasis supplied.) 

In short, the testimony of the officer in describing where 
he went with Delaine Fowler was admissible, and the 
Spontaneous Declaration Rule is not pertinent to such testi¬ 
mony. The officer did not repeat any of the conversation he 
had with the child. The only person who in the course of the 
trial repeated what Delaine had said was the child’s mother, 
Willie Mae Fowler. (R. 124,125) She, however, was called 
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as a witness by the appellant and the appellant cannot now 
attack the testimony of his own witness. The fact that the 
mother appeared in court in response to a subpoena issued 
by the Government is immaterial. When a witness is sum¬ 
moned under a subpoena, neither the summons, nor the oath, 
nor the questioning are sufficient to make that person a 
party’s witness. Not until an answer furnishing relevant 
evidence is given by the witness, can it be said that the 
person has become the witness of the party. Wigmore, Vol. 
Ill, § 910, Vol. VI, § 1893. Willie Mae Fowler thus became 
appellant’s witness at the time when she first gave relevant 
answers to questions on direct examination. 

An element present in the instant case and not present in 
Brown v. United States, 80 App. D. C. 270,152 F. (2d) 138, 
makes the holding of that case not pertinent here. In the 
Brown case, the child witnesses were declared incompetent 
and were not permitted to testify. It was this fact which 
made the testimony of the officer and the mother in the 
Brown case important, for unless their prima facie hearsay 
testimony could be admitted as an exception to the Hearsay 
Rule under the Spontaneous Declaration Rule, it was im¬ 
possible to develop the alleged facts. This Court ruled that 
it would not permit the story of an incompetent witness to 
be admitted second-hand and said, 

“It is a curious paradox which would exclude such a 
narrative when the child herself is offered as a witness 
and would admit it when it has all the added infinities of 
hearsay. ’ ’ 

In the instant case at bar the child witnesses were deter¬ 
mined to be competent and told their own stories from the 
witness stand subject to all the tests of credibility offered by 
the jury system. No witness who testified quoted what the 
children said, except their mother who was the appellant’s 
witness and bound appellant by her testimony, and for these 
reasons any argument about the Spontaneous Declaration 
Rule has no place in this appeal. 
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V 


Admission of the Hospital Records Into Evidence Is Not Cause 

for Reversal 

The leading case on the admissibility into evidence of 
hospital records is New York Life Insurance Co. v. Taylor, 
147 F. (2d) 297. This Court there held that such records 
would be admissible only to prove routine facts such as “the 
date of admission to the hospital, the names of attending 
physicians, etc.” This opinion was in conformity with the 
earlier case of Kaplan v. Manhattan Life Insurance Co. of 
New York, 109 F. (2d) 463. 

New York Life v. Taylor, however, expressly said that 
hospital records “would have been admissible in connection 
with the testimony of the witnesses to the events or opinions 
in the reports (because) • • • such witnesses w r ould have 
been subject to cross-examination.” This ruling makes a 
hospital record similar to any other document used to re¬ 
fresh a witness’ recollection, and makes admissible the 
records pertaining to Delaine Fowler. 13 Dr. Thomas R. 
Jenkins, Jr., w T as the doctor who examined Delaine at the 
hospital and who prepared the hospital reports winch w*ere 
admitted. He appeared as a witness and was extensively 
cross-examined by appellant’s final counsel. (R. 15-21) 

This leaves for discussion the question of the admissi¬ 
bility of the records pertaining to Lou Ethel Fowler. 14 Doc¬ 
tor Palumbo who brought these records to the courtroom 
merely responded to a subpoena duces tecum, and w r as not 
the doctor wiio originally prepared the records. There is 
considerable authority which w T ould admit all hospital 
records either under the Federal Shop Book Rule 15 or as a 
recognized exception to the hearsay rule. Adler v. New York 
Life Ins. Co., 33 F. (2d) 827, 832, England v. United States, 
174 F. (2d) 466, Judge Edgerton, dissenting in New York 
Life v. Taylor, supra, Wigmore, 3d Ed., Vol. V, § 1521, Vol. 

13 Government’s Exhibits 2, 2A, and 2B. 

14 Government’s Exhibit 1. 

13 Act of June 20, 1936, c. 640, § 1, 49 Stat. 1561, 28 U.S.C.A., 
§695. 
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VI, § 1707,23 C.J.S., § 851, p. 44. Under tlie majority opinion 
in New York Life v. Taylor, however, it is clear that not all 
hospital records are to be considered admissible in the Dis¬ 
trict of Columbia. But, on the other hand, records are not 
to be rejected merely because the doctor who prepared them 
is not in court to testify. The majority in New York Life v. 
Taylor said that hospital records are no different from any 
other kind of records kept in the regular course of business. 
The following test was laid down to determine the admissi¬ 
bility of the subject matter of the record: 

“Regularly recorded facts as to the patient’s condi¬ 
tion or treatment on which the observation of competent 
physicians would not differ are of the same character as 
records of sales or payrolls. Tims, a routine examina¬ 
tion of a patient on admission to a hospital stating that 
he had no external injuries is admissible. An observa¬ 
tion that there was a deviation of the nasal septum is 
admissible. Likewise, an observation that the patient 
was well under the influence of alcohol. ’ ’ p. 303. 

• • • 

“ # * * The tests should be whether they are rec¬ 
ords of a readily observable condition of the patient or 
of his treatment. There is no magic in the word diag¬ 
nosis which makes everything which can be included in 
that term admissible. Some diagnosis are a matter of 
observation, others are a matter of judgment, still 
others are a matter of pure conjecture. The admissi¬ 
bility of such diagnosis must depend on their char¬ 
acter.’ ’ p. 306. 

The records pertaining to Lou Ethel Fowler read by 
Doctor Palumbo are within the scope of admissible informa¬ 
tion under the tests listed by this Court in the excerpt set 
forth above. The testimony of Dr. Palumbo concerns only 
readily observable physical facts such as the absence of 
blood specks or bruises, the date and time of the examina¬ 
tion, the absence of abrasions or lacerations on the gentilia, 
the fact that the hymen was intact, and that no sperm were 
discovered in a laboratory test of a vaginal smear. (R. 9) 
The examination of Lou Ethel was in substance “a routine 
examination of a patient on admission to a hospital stating 
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that she had no external injuries,” and as such the record 
of the examination is admissible under the New York Life v. 
Taylor rule. 

In any event, the admission of the hospital records of Lou 
Ethel could do nothing but help the appellant. They were 
negative in every respect, showing no injury whatsoever. 
They were offered by the Government with knowledge of 
this negativeness, and out of a sense of fairness to the appel¬ 
lant. (R. 6) As the record contained nothing detrimental to 
the appellant, and as the information contained in the record 
could only prove helpful to the appellant, the admission into 
evidence of the same was not prejudicial to the appellant 
and is not cause for reversal on appeal. 

CONCLUSION 

Wherefore, on the authorities and arguments set forth 
above, the appellee requests this Court to affirm the judg¬ 
ment of conviction imposed by the lower court. 

Charges M. Irelan, 

United States Attorney. 

Joseph M. Howard, 

Assistant United States Attorney. 

Bruce G. Sundlun, 

Special Assistant to the Attorney General , 

Department of Justice. 
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